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OVERVIEW

Doing business in the European Union means navigating the Environmental Liability Direc-
tive (ELD), a regulation that was adopted in June 2010. Under the ELD, operators must notify
authorities and carry out preventive or remedial measures if threatened or real environmental
damage occurs.

The ELD introduces new concepts related to environmental damage that are difficult for risk
managers to understand. In addition, member states have used a wide variety of approaches
to implement the directive, resulting in legal uncertainty. Given these issues, a recommended
course of action for companies is to identify environmental risks and then mitigate them
through insurance and other means.

CONTEXT

The panel discussed the Environmental Liability Directive and how it affects risk management
within organizations.

KEY LEARNINGS
The Environmental Liability Directive seeks to address environmental damage through

the polluter pays principle.

The Environmental Liability Directive (ELD) implements the polluter pays principle in cases of
accidental pollution. It was transposed into the national law of European Union (EU) member
states as of June 2010. The directive has three objectives:

1. To minimize the risk of environmental damage by motivating operators to adopt preventive
measures.

2. To reduce the number of future contaminated sites by preventing and remediating environ-
mental damage.

3. To decrease the loss of biodiversity by establishing liability for environmental damage done
to species and natural habitats protected by the Birds and Habitats Directives.

The ELD defines liability for two categories of operators:

« Annex III operators have strict liability for preventing or remediating an imminent threat
of and actual environmental damage to protected species and natural habitats, water, and
land.

» Non-Annex III operators have fault-based liability for preventing or remediating an immi-
nent threat of and actual environmental damage to protected species and natural habitats.
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Environmental Risk Management

Exceptions to the ELD include environmental damage that occurs as a result of an act of war
or terrorism. Although the ELD supplements existing laws in member states, countries cannot
apply less stringent laws to ELD incidents.

Looking ahead, the ELD is up for review in 2014. From an industry perspective, regulatory
changes would not be desirable. However, greater monitoring of ELD cases at the EU level and
better definition of ELD concepts such as significant threshold and baseline construction would
be helpful.

When environmental damage occurs, operators must notify authorities and carry out
remedial measures.

The ELD applies to environmental incidents that occurred after April 30, 2007. The directive
distinguishes between imminent threat and occurrence of environmental damage. In cases of
imminent threat, operators must carry out preventive measures and notify authorities. When
environmental damage actually occurs, however, operators must notify authorities and carry
out remedial measures.

Examples of remedial measures include the following:

« Land. Contaminants must be removed, controlled, contained, or reduced so that land no
longer poses a significant risk of an adverse effect on human health.

+  Water, protected species, and natural habitats. Remedial measures for these natural
resources fall into three categories:

— Primary remediation. This covers remediation and restoration to “baseline” condition.

— Complementary remediation. If the damaged site cannot be fully restored, a nearby
site is restored and the damaged site is partially remediated.

— Compensatory remediation. This covers losses between the time that environmental
damage occurred and its full remediation. Compensatory remediation often provides,
enhances, or improves the same or new resources at the damaged site or at alternative
sites.

Risk managers often struggle with new concepts introduced in the ELD.

The ELD introduces new concepts related to environmental damage that are often difficult for
risk managers to understand. For example:

« The definition of environmental damage must be re-examined. Under the ELD,
environmental damage is not limited to pollution. For example, if a fire harms a protected
species or habitat, it is considered environmental damage.

« TItis hard to know if the “significance threshold” has been met. This determines
whether an operator is liable under the ELD.
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“The theory behind the
ELD is that if opera-
tors know they will be
held liable for envi-
ronmental damage,
then they will more
likely to take mea-
sures to prevent it
from occurring.”

—VALERIE FOGLEMAN
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« Operators must know how to define a “baseline.” Baseline information is essential
for remediation. Operators must decide how much monitoring is required for natural habi-
tats near their facilities.

« Calculation of compensatory and complementary damages is complicated. Risk
managers often find these calculations challenging to compute.

The ELD also creates legal and insurance-related uncertainties that are challenging
to navigate.

The ELD has generated questions in the legal and insurance arenas. Mr. Sonigo identified eight
issues that risk managers must consider:

1. A shift from civil to administrative law. The ELD represents a change from civil law
to administrative law. This means that governmental authorities decide what actions must
be taken in response to environmental threats and damage. The claim settlement process is
unclear.

2. There is huge variation in how member states have implemented and enforce
the ELD. Some countries have created new legislation, while some have taken existing
legislation and changed it or added a new layer to it. In addition, some countries have
adopted proportional liability, some have adopted joint and several liability, and others
have embraced mandatory financial security.

3. Exemption options are applied inconsistently. Operators may be exempt from liabil-
ity if they have a permit or use state-of-the-art technology. However, these exemptions are
not applied uniformly from state to state.

4. Government administrators and local authorities don’t have significant experi-
ence yet with the ELD. Across the EU, there are varying numbers of ELD cases from
country to country. This suggests that the directive is not being enforced uniformly.

5. From an insurance perspective, the definition of environmental damage is
unclear. Pollution, for example, isn’t always an ELD infraction. In addition, ELD infrac-
tions aren’t always pollution related.

6. Several insurance policies may apply to ELD incidents. An ELD incident may apply
to the operator’s property, liability (general and environmental liability), transport, or D&O
policies.

7. Insurance policy triggers and policy periods are often important. Environmental
damage can take years to get resolved. As a result, insurance policy periods may come into
play.

8. Some are advocating mandatory insurance schemes. In response to the ELD, some
believe that mandatory insurance schemes or a European Environmental Fund would be
appropriate. However, the voluntary market appears to be working and ELD-related risks
are too diverse to be covered by a single mandatory insurance scheme. An EU-wide fund
would reduce incentives for desired behavior and would become a bureaucratic nightmare.
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“The voluntary mar-
ket is working for the
ELD, so why move to
a mandatory finan-
cial security scheme?
Voluntary financial
security must remain
the rule.”

—PIERRE SONIGO
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Handling the ELD requires a combination of proactive risk assessment and prudent use
of insurance products.

Despite the uncertainties associated with the ELD, operators can’t ignore this legislation. Every
organization has its own appetite for risk. It is important for operators to identify environmen-
tal risks specific to them and then mitigate them through insurance policies and other means.

The panelists made the following recommendations:

« Prioritize the organization’s exposure to environmental risks. It is a good prac-
tice to inventory all production sites, conduct environmental impact studies, and prioritize
the risks facing the organization. Be sure to identify nearby Natura 2000 zones.

« Don’t overlook cross-border risks. Some operations span multiple member states.
Organizations must be cognizant of these sites, as well as how the ELD has been imple-
mented in the relevant countries.

+ Recognize the importance of stakeholder management. Key constituents include
shareholders, employees, regulators, neighbors, and society at large.

« Pursue ISO 14001 certification. This certification focuses on risk analysis and loss
prevention measures.

« Consider partnering with an insurer to transfer risk and protect stakehold-
ers. Policies can be crafted to address exposures for a wide range of countries, as well as to
handle gaps in general/public liability policies.

+ Develop a comprehensive insurance program that offers flexible coverage.
Environmental insurance solutions often include coverage for costs related to clean-up,
environmental damage, transportation loss, business interruption loss, contractors’ opera-
tion loss, and bodily injury and property damage.
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“Strong risk man-
agement creates a
positive operating
environment, but risk
management re-
sources aren’t infinite.
Balance is required to
achieve success.”

—CHRISTOPHER ROBERTSON
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